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UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

FOURTH DIVISION

----------------------------------------------------------------

In Re: Case No. 03-47913
Chapter 13 Case

     Larry J. Foster

                Debtor(s).
----------------------------------------------------------------

MEMORANDUM IN OPPOSITION TO OBJECTION TO CONFIRMATION
AND MOTION TO CONVERT

----------------------------------------------------------------

The Chapter 13 Trustee has objected to confirmation of the Debtor’s Plan in this case and

has moved to convert this action to a Chapter 7 case.  Some concerns about the Debtor’s Plan are

being resolved by the Debtor’s filing of two tax returns and his application to extend his Chapter

13 Plan.  However, the central argument in the motion of the Chapter 13 Trustee deals with a

second mortgage with Conseco Finance Loan Company that his new wife attached to the

Debtor’s home without his knowledge. 

This mortgage was secured by the Debtor’s new wife without his knowledge, based upon

a Power of Attorney that he had executed while in prison, sick and undergoing treatment for

cancer.  She received and applied the proceeds of the loan.  Evidently defective in form, the

mortgage was not filed by Conseco.  At the time of the Chapter 13 petition, the mortgage still

had not been filed and therefore was subject to avoidance under the Trustee’s “strong-arm”

powers set forth in 11 U.S.C. Section 544.  The Trustee regards the value of this avoidable

unrecorded mortgage as nonexempt.  However, the Debtor exempted the entire value of his

homestead, except for the portion encumbered by his first mortgage.  The legal question thus is
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whether the Debtor may exempt the value of this avoidable unrecorded mortgage under 11

U.S.C. Section 522(g).

DISCUSSION OF FACTS

This Chapter 13 action was filed on November 11, 2003.  The Debtor’s sources of

income are a disability pension and Social Security Disability payments.  (He has been

incarcerated and his Social Security payments are held in abeyance until he has completed his

stay in a halfway house.)  His Chapter 13 Plan initially called for him to pay $100 per month for

36 months.  However, his listed non-exempt assets total $4,990, so he has proposed an amended

Plan to extend his period of payments to 56 months.

Mr. Foster owns a home at 8432 Dupont Avenue North in Brooklyn Park, Minnesota,

where he has lived since about 1989.  His home is subject to a first mortgage.

From about September 2000 to October 2001 and April 2002 to February 2004, Mr.

Foster was in the custody of the Minnesota Department of Corrections.  During the period of

approximately December 2000 to October 2001, he was housed at the Correctional Facility in

Faribault, Minnesota.

In about January 2001 Mr. Foster was diagnosed with non-Hodgkin’s lymphoma, a form

of cancer that is often fatal.  He underwent surgery on about January 22, 2001.  An incision came

loose, causing internal bleeding and other problems, and required surgery again in about mid-

February 2001.  During this period, he was suffering significant pain from his operations and

was receiving pain-relieving drugs including morphine and Tylenol-3.  He believes that his

mental capacity and his powers of understanding and concentration were limited by his pain, the

drugs he was receiving, and his fears of death. 

When he was in the hospital at Faribault, recovering from his first surgery and before his
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second surgery, his fiancée Linda Kay Green-Jones presented to him a Power of Attorney, which

he signed.  He believes he was receiving morphine at the time.  His primary concern at the time

was the potential disposition of his body, if he were to pass away.  He was not aware that it

permitted her to sell or mortgage his home.

Soon afterwards, the two of them were married.  In June of 2002, while Mr. Foster was

incarcerated, his new wife took out a $62,000 loan with Conseco, in her own name.  Mr. Foster

was not a party to the loan, and he did not even know that it had taken place.  However, as his

attorney-in-fact, his new wife signed his name to a mortgage deed which encumbered his home

to secure the mortgage.  The mortgage documentation had a number of defects and was never

filed. 

Mr. Foster discovered in about October or November of 2002 that his wife had entered

into this second mortgage on his home. She had a significant gambling problem.  He retracted

the Power of Attorney in December of 2002.  Shortly thereafter, she filed a Chapter 7

bankruptcy.  She received a discharge of over $145,000 in consumer debt.

ARGUMENT

I. The trustee may avoid Conseco’s lien on the property.

It is not disputed, at least between the Debtor and the moving party (the Chapter 13

Trustee), that the Trustee may avoid Conseco’s lien in the Debtor’s home.  11 U.S.C. Section

544(a) provides:

(a) The trustee shall have, as of the commencement of the case, and without regard to any
knowledge of the trustee or of any creditor, the rights and powers of, or may avoid any
transfer of property of the debtor or any obligation incurred by the debtor that is voidable
by--
(1) a creditor that extends credit to the debtor at the time of the commencement of the
case, and that obtains, at such time and with respect to such credit, a judicial lien on all
property on which a creditor on a simple contract could have obtained such a judicial
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lien, whether or not such a creditor exists;
(2) a creditor that extends credit to the debtor at the time of the
commencement of the case, and obtains, at such time and with respect to such credit, an
execution against the debtor that is returned unsatisfied at such time, whether or not such
a creditor exists; or
(3) a bona fide purchaser of real property, other than fixtures, from the debtor, against
whom applicable law permits such transfer to be perfected, that obtains the status of a
bona fide purchaser and has perfected such transfer at the time of the commencement of
the case, whether or not such a purchaser exists.

In turn, the property associated with the lien avoided under Section 544(a) is preserved

for the benefit of the bankruptcy estate under Section 551, which states:

Any transfer avoided under section 522, 544, 545, 547, 548, 549, or 724(a) of this title, or
any lien void under section 506(d) of this title, is preserved for the benefit of the estate
but only with respect to property of the estate.

II. Since the trustee may avoid Conseco’s mortgage on the property, the Debtor may
avoid Conseco’s mortgage on the property.

Even if the trustee were not to act to avoid Conseco’s lien in the property, it is clear that

the Debtor could do so.  11 U.S.C. Section 522(h) permits the Debtor to exercise certain of the

Trustee’s avoiding powers, including those under Section 544:

(h) The debtor may avoid a transfer of property of the debtor or recover a setoff to the
extent that the debtor could have exempted such property under subsection (g)(1) of this
section if the trustee had avoided such transfer, if--

(1) such transfer is avoidable by the trustee under section 544, 545, 547, 548, 549,
or 724(a) of this title or recoverable by the trustee under section 553 of this title;
and
(2) the trustee does not attempt to avoid such transfer.

The Trustee has suggested her intention to avoid Conseco’s lien in the property.  If she were not

to do so, the Debtor would.

III. The Debtor may exempt his entire equity in the premises, including the part covered
by the avoidable lien.

Finally, the debtor may not only avoid the lien, but may exempt the property to which the
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avoided lien would have applied.  Section 544(g) provides:

(g) Notwithstanding sections 550 and 551 of this title, the debtor may exempt under
subsection (b) of this section property that the trustee recovers under section 510(c)(2),
542, 543, 550, 551, or 553 of this title, to the extent that the debtor could have exempted
such property under subsection (b) of this section if such property had not been
transferred, if--

(1) (A) such transfer was not a voluntary transfer of such property by the
debtor; and

(B) the debtor did not conceal such property; or
(2) the debtor could have avoided such transfer under subsection (f)(2) of this
section.

Here, Section 544(f)(2) does not apply and therefore Section 544(g)(2) does not apply. 

However, since the debtor revealed the property in his schedules, Section 544(g)(1) does apply

to permit him to avoid the mortgage.  This is for two reasons.  First, the mortgage is not a

“transfer.”  And second, it was not “voluntary.”

A. The mortgage was not a transfer.

The Court in In re Posoff, 1992 WL 237405, attached (Bankr.E.D.Pa. 1992), addressed

the issue of which of two events constituted the “transfer” as to which the test of “voluntariness”

is applied.  The Debtors had executed a Guarantee and a Mortgage to secure the Guarantee; later,

when the Debtors defaulted, the guarantor recorded the Mortgage as permitted by the Guarantee.

 The Court had no trouble finding that the recordation of the mortgage was the action that

accomplished the transfer.  Therefore, the Court held that the mortgage was involuntary,

voidable, and subject to exemption by the Debtor. 

Similarly, the Court in In re Hawley, 54 B.R. 49 (W.D.Pa. 1985), arrived at the same

result.  There, the debtor had voluntarily transferred a security interest in an automobile, but the

security interest was not recorded and therefore remained unperfected.  The Court stated:

The only transfer by a debtor which bars his exemption rights is a transfer of the
property, not the attempted creation of a security interest therein, valid or invalid.
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The Court therefore held that the security interest was void and that the debtor was entitled to

exercise his exemption to the vehicle.

The analogy of these cases to this situation is clear.  Here, the Debtor executed a Power

of Attorney.  Even assuming that the Power of Attorney itself can be regarded as having been

voluntarily executed, it did not transfer or encumber the property.  Only the execution of a

mortgage document did that, and the Debtor did not execute the mortgage in this case or even

know that it had been issued. 

B. The mortgage was not voluntary on the part of the Debtor.

As discussed above demonstrates, the debtor did not sign the mortgage and did not even

know that it was occurring.  To the degree that the mortgage resulted from the debtor’s execution

of a power of attorney, even power of attorney did not involve a voluntary transfer of the

Debtor’s rights to his home.  He was in pain, drugged and in fear for his life.  His primary

thought was that he was ensuring the proper disposition of his body.  To the degree he thought

about his property, he thought he was transferring to his fiancée the power to manage his

property on his behalf.  He did not think that he was authorizing self-dealing by his attorney-in-

fact, or empowering her to mortgage his home without even consulting him. 

In a number of cases similar to this, Courts have recognized that a document transferring

property that was actually signed by a debtor may not be a “voluntary” transfer under the terms

of Section 522(g).  For example, transfers knowingly made under legal compulsion or the threat

of legal action are not voluntary.  See In re Ross,  1997 WL 331830 (Bankr.E.D.Pa. 1997),

attached. As the Court stated in In re Davis:

In addition, courts recognize that an involuntary transfer of property may occur under
circumstances that, although not beyond the debtor's control, involve fraud, material
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misrepresentation or coercion. According to this standard, a "voluntary" transfer occurs,
when a debtor, with knowledge of all essential facts and free from the persuasive
influence of another, chooses of her own free will to transfer property to the creditor. A
voluntary transfer does not occur where a creditor has harassed, insulted, and shamed a
debtor into transferring the property to a creditor. Nor has a voluntary transfer occurred
where a creditor has concealed or failed to inform a debtor of the essential facts
necessary for the debtor to make an intelligent decision on whether to transfer the
property to the creditor. This is especially true where a debtor can show that she would
not have made the transfer had she been informed of all the essential facts.  In re Reaves,
8 B.R. 177, 181 (Bankr.D.S.D.1981) (emphasis supplied). See also Corwin, 135 B.R. at
924; In re Hoffman, 96 B.R. 46, 47-48 (Bankr.W.D.Pa.1988); In re Seidel, 27 B.R. 347,
352 (Bankr.E.D.Pa.1983).

Here, the Debtor certainly did not understand the essential facts necessary for him to have

transferred to his fiancée the right to mortgage or sell his home.  Insofar as his power of

attorney did so, it was not voluntary, and he was exempt the underlying property.

IV. This case should not be converted to a Chapter 7.

As indicated above, the debtor is entitled to exempt his entire homestead equity,

including any part that would have been encumbered by the avoidable second mortgage in this

matter.  However, if this were not the case, he would still be entitled to exercise his right to

dismiss this case under 11 U.S.C. Section 1307 (b), and he should be given that opportunity.

Dated:  May 5, 2004 Respectfully submitted,

UAW Legal Services Plans

by__/e/ Randall Smith_________________
Randall Smith
Attorney Registration No. 102684
2233 University Avenue, Suite 235
St. Paul, MN 55114
(651) 641-0647









UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

FOURTH DIVISION

----------------------------------------------------------------
In Re: Case No. 03-47913

Chapter 13 Case
     Larry J. Foster

                Debtor(s).----------------------------------------------------------------
DECLARATION OF LARRY J. FOSTER----------------------------------------------------------------

I, Larry J. Foster, declare under penalty of perjury as follows:

1. I am the petitioner in this case, which is a Chapter 13 bankruptcy case.  I make this

affidavit primarily to discuss the circumstances, as I understand them, surrounding the mortgage

that my wife took out against my home.  I also want to clarify the situation regarding my tax debt

to the IRS.

2. I am retired from Ford Motor Company on a disability retirement.  In addition to

receiving a retirement pension, I have been found disabled by the Social Security

Administration.

3. I am the owner of a home at 8432 Dupont Avenue North in Brooklyn Park,

Minnesota, where I have lived since about 1989.  When I bought my home, I obtained a first

mortgage that I believe is now held by Midland Mortgage Company.

4. From the periods of September 2000 to October 2001 and April 2002 to February

2004, I was serving sentences with the Minnesota State Department of Corrections.  The first

such period was for possession of a controlled substance, and the second such period was for

having been an ex-felon in possession of a firearm.  (I had been convicted eleven years before of

felony possession of cocaine, which had been reduced after three years to a misdemeanor.  The



Minnesota Court of Appeals found that the reduction of my sentence to a misdemeanor did not

affect my disability from owning a firearm, so it upheld my conviction.  Rather than continue a

legal battle, I elected to turn myself in and serve my sentence in April of 2002.)  I do not receive

Social Security while I am in the custody of the Department of Corrections.  I was released in

February of 2004, but I am now housed at a treatment program in Golden Valley.

5.   During the period of approximately December 2000 to October 2001, I was housed

at the Minnesota Correctional Facility in Faribault, Minnesota.

6. On about January 2001, I was diagnosed with non-Hodgkin’s lymphoma, a form of

cancer that can be fatal.

7. At the time, I was engaged to Linda Kay Green-Jones.

8. My course of treatment went something as follows.  I underwent surgery on about

January 22, 2001 at St. Francis Hospital in Shakopee, Minnesota.  I was kept at the hospital for

about two to three weeks and then sent back to the Correctional Facility.  My incision came

loose, and I began to bleed internally and to gush other fluids.  In about mid-February of 2001, I

was sent for corrective surgery to St. Joseph’s Hospital in St. Paul.  There, additional surgery

took place to open me up again, replace my incision, and clean up my infections.  At St.

Joseph’s, I developed pneumonia.  My lung was punctured as the hospital staff was attempting to

reinflate my lung.  I did eventually recover from these various surgeries.  I have requested

hospital records, but I have not yet received them.

9.  During this period, I was suffering significant pain from the operations I had

undergone, and I was receiving pain-relieving drugs that included morphine and Tylenol-3.

10. During this period, my pain and the drugs I was receiving limited my mental capacity

and my powers of understanding and concentration.  In addition, I thought I was going to die,



and this made it hard to focus on anything other than surviving.

11. During this period, on February 6, 2001, Ms. Green-Jones brought to me a Power of

Attorney to sign. At the time, I was in the prison hospital at St. Frances, in serious pain, drugged,

and extremely weak.  Ms. Green-Jones told me that my family could have done anything it

wanted with my body, if I were to pass away.  I trusted her to care for what was done with my

body, and she told me that the Power of Attorney would give her the power to do that, so I

signed it.  This was during the period when I was recovering from my first surgery. 

12. This is the same Power of Attorney that is attached to the Trustee’s motion objecting

to the confirmation of my case.

13. Ms. Green-Jones selected the form that would be used as a Power of Attorney. I

assume that the matters that are typed onto the form were typed at her request; I know that I did

not specify the wording that was typed onto the form.  I remember that Ms. Green-Jones had to

help me to sign my name on the document, because I was so weak.  I probably did not did enter

my name or address and her name and address by hand.  I do not know if the stamp from

Mortgage Information Services was present on the Power of Attorney when I signed it.  I do not

remember who notarized my signature.

14. When I signed the Power of Attorney, my only intention was to give Ms. Green-Jones

the ability to manage my affairs. I did not notice that the Power of Attorney said that she had the

right to sell or mortgage my house.  I certainly did not intend to give her that power at the time.

15. In about May 2001, Ms. Green-Jones and were married.  She took my last name and

since then has been known as Linda K. Foster. 

16. I did not at the time of my marriage or thereafter, transfer an interest in my home to

Linda K. Foster.



17. .  I did not learn that the mortgage had been taken until about October or November

of 2002.  My wife made a comment about a house appraisal, and when I asked what she was

talking about, she told me she had had to refinance the house.  I learned that she had a significant

gambling problem and serious gambling debts. I have since learned that Ms. Foster took out a

loan for about $66,000 with Conseco Finance Company in June of 2002, and that she had

pledged my house as collateral for the loan.  The loan was taken out in her name alone, although

my house was pledged as collateral, so I did not receive any of the proceeds or even know that

any proceeds had been issued.  At the time of the mortgage, I knew nothing of it.

18. I believe that as the result of errors in drafting or other errors, Conseco was not able

to record the mortgage.  In any case, I am informed that Conseco did not record the mortgage.

19. In about November 2002, I wrote a retraction of the Power of Attorney.  In December

2002 that I resolved to put this into effect and sent it to Linda K. Foster and my attorney.

20. On or about February 28, 2003, Linda K. Foster filed for a Chapter 7 bankruptcy.  In

it, she discharged over $145,000 in consumer debt, including any personal obligation on this

mortgage.

21. On another subject relevant to my case, I am aware that the IRS’s current claim for

priority taxes exceeds the amount that it would be paid in my Chapter 13 Plan.  Its current

priority claim stands at $7445.52.  However, this includes “unassessed liabilities” or estimates

for 2001 and 2002 taxes of $1,206 and $4,806 respectively, because I had not filed my taxes for

these years.  I filed these several weeks ago, and my attorney has just filed duplicate originals

with the bankruptcy branch of the IRS—according to my returns, I am due a refund of $3,835 for

2001 and I owe $1,114 for 2002.  Based on these corrected figures, I will file an objection to



the IRS’s claim and I expect the IRS to withdraw its claim. 

22. I am also aware that my current plan does not include enough payments to meet the

“best interest of creditors” test of making payments equal to my scheduled non-exempt assets of

$4,990.  I have proposed a modified Plan paying $5,600 that would meet this test.

_______________________________________
Larry J. Foster



CERTIFICATE OF SERVICE

The undersigned certifies that a copy of the attached

Memorandum and
Affidavit

was mailed by First Class US Mail and transmitted by facsimile on the date set forth below to the
following individuals addressed to each of them as follows:

Jasmine Z. Keller
Chapter 13 Trustee
310 Plymouth Building
12 South 6th Street, Suite 310
Minneapolis, MN  55402
FAX:  612-338-4529

US Trustee
1015 US Courthouse
300 South 4th Street
Minneapolis, MN  55415
FAX: 612-664-5516

James A. Geske
Wilford & Geske
7650 Currell Boulevard, Suite 300
Woodbury, MN  55125
FAX:  651-209-3399

Shapiro & Nordmeyer, LLP
7300 Metro Boulevard, Suite 390
Edina, MN  55439-2306
FAX:  952-831-4734

I declare under penalty of perjury that the foregoing is true and correct.

Dated:  May 5, 2004

__/e/ Randall Smith________________________________
Randall Smith
Attorney at Law




